
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



RECENT IMPORTANT DECISIONS 359 



acceptance of the charter constituted a contract between the commonwealth 
and the society which the former could not violate. In re Opinion of the 
lustices (Mass., 1921), 131 N. E. 29. 

This doctrine was laid down in Massachusetts as early as 1806, in Wales 
v. Stetson, 2 Mass. 143. But by far the leading case on the subject is Trus- 
tees of Dartmouth College v. Woodward (1819), 4 Wheat. (U. S.) 5 18, 1 
Wilgus Corp. Cases 708, which Chief Justice Waite said had become so 
imbedded in our jurisprudence as to be "to all intents and purposes part of 
the Constitution itself." Stone v. Mississippi, 101 U. S. 814, 2 WitGus Corp. 
Cases 1348. The doctrine, however, has not been free from attack. See 
Toledo Bank v. Bond, 1 Ohio St. 622 ; Dow v. Northern Railroad, 67 N. H. 1. 
When charters of private corporations were granted by special legislative 
acts, as in the Dartmouth College case, the grant could quite readily be inter- 
preted as giving rise to a contract between the state and the corporation. 
The act conferring corporate powers is in the nature of an offer on the part 
of the state which may be revoked at any time before acceptance. State v. 
Dawson, 16 Ind. 40, 1 Wilous Corp. Cases 412. Upon acceptance, the implied 
agreement of the corporation to perform the duties imposed upon it is an 
adequate consideration, and a binding contract is formed. Now, although 
corporations are formed under general laws, this contract still arises. Abbott 
v. The Johnston, etc., Ry. Co., 80 N. Y. 27. In most states, as in Massa- 
chusetts (R. L. 1902, c. 109, Sec. 3), the power to repeal and amend 1 is now 
reserved to the legislature by a general law. It becomes a term of the char- 
ters, without reference to it, of all corporations subsequently organized. 
Thornton v. Marginal Freight Ry. Co., 123 Mass. 32. But the charter in the 
principal case was granted fifteen years before the Massachusetts statute 
became operative, and a case is presented which is becoming more and more 
uncommon. The decision shows no tendency on the part of the court to 
break away from the Dartmouth College case, but to adhere strictly to its 
doctrine. See also 4 Mich. L. Jour. 251; 4 Mich. L,. Rev. 306; 7 ibid. 64, 
201, 591 ; 9 ibid. 225. 

Crimes — Conspiracy — Indictment. — In a prosecution for conspiracy to 
violate the National Prohibition Act, the indictment charged with conspiracy 
thirty-one named persons, together with divers other persons to the grand 
jurors unknown. Proffered .evidence would have shown that some of the 
"other persons" were known to the grand jurors. Held, there was no error 
in the rejection of the evidence, since no necessity exists for joining or 
naming all the conspirators in a single indictment. United States v. Heitler, 
274 Fed. 401. 

A true averment that the names of the other conspirators are to the 
grand jury unknown has always been held sufficient. People v. Mather, 4 
Wend. 229; Cooke v. People, 231 111. 9. But, furthermore, it is never incum- 
bent on the prosecution to charge all who have participated in the unlawful 
undertaking, People v. Richards, 67 Cal. 412; nor is it necessary to allege 
the names of all the parties to the conspiracy. State v. Lewis, 142 N. C. 626; 



360 MICHIGAN LAW REVIEW 

contra, State v. Dreany, 65 Kan. 292. And even where it is required that the 
names of all the parties to the conspiracy be alleged, it is not essential to 
the sufficiency of the indictment that all such parties be jointly charged with 
the commission of the offense. State v. Dreany, supra. When, as in the 
principal case, the indictment charges the defendants therein named with 
having conspired "with divers other persons to the said grand jurors 
unknown," and it appears by the proof that such other persons are known 
to the grand jury, the question' arises as to whether this averment is a mate- 
rial one and the variance fatal. On this point the courts have quite uni- 
formly held that the variance is not fatal and that the names of the parties 
with whom the indicted defendants conspired are not descriptive of the 
offense. Jones v. United States, 179 Fed. 584; People v. Smith, 239 111. 91; 
People v. Mather, supra. Thus, it follows that the averment is mere sur- 
plusage. The court in the principal case subscribes to this view, but, as it 
points out, quoting from the opinion in Cochran v. United States, 157 U. S. 
286: "The true test is, not whether it (the indictment) might possibly have 
been made more certain, but whether it contains every element of the offense 
intended to be charged, and sufficiently apprises the defendant of what he 
must be prepared to meet." 

Evidence — Opinion by an Expert Witness on "The Very Issue" Inad- 
missible. — D had been convicted of murder and sentenced to death. Pur- 
suant to a statute which provided for a stay of execution until recovery of 
persons becoming insane between conviction and execution, D's counsel peti- 
tioned that a jury be impaneled to try D's sanity. By the court's order three 
alienists examined D and at the hearing without a jury were permitted to 
express their opinion as to D's sanity at the time of the examination. On 
a writ of error it was held, that there should be another hearing before a 
jury and that the opinions of the experts should not be received on the very 
question the jury were to pass upon. People v. Geary (111., 1921), 131 N. 
E. 652. 

Although the issue is a bit beclouded by the suggestion that hypothetical 
questions might properly be asked the experts, the question of the admissi- 
bility of an expert's opinion upon "the very issue" seems to be fairly raised. 
Authority for the decision may be found in C. & A. R. Co. v. R. Co., 67 111. 
145 ; Goddard v. Enzler, 222 111. 462 ; and Keefe v. Armour & Co., 258 111. 28. 
But even the Illinois court is not consistent. The issue in the instant case 
is precisely the same as in the hearing on a petition to have a conservator 
appointed for an alleged insane person. In such a case it has been held 
that the opinion of a lay witness who was well acquainted with, the respond- 
ent was admissible. Neely v. Shephard, 190 111. 637. The essence of the 
objection is that such opinions usurp the function of the jury. However, 
the jury is always at liberty to question not only the facts upon which the 
opinion is based but also the soundness of the opinion. The reason for admit- 
ting expert opinion in matters of skill and science is to help the jury in 
determining facts with which the layman is unfamiliar. This help is equally 
useful whether one or several issues are to be tried. Many cases have held 



